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STATEMENT OF THE CASE
Nature of the Case
After finding Jonathan Adam Gresco guilty of possessing methamphetamine, the jury
found he was also a persistent violator, i.e., that he had two prior felony convictions. The district
court sentenced Mr. Gresco to serve between two and five years for possession, and between five
and twenty-five years for being a persistent violator. But because the State failed to offer any
evidence that one of Mr. Gresco' s previous convictions was a felony, sufficient evidence does
not support the jury's finding that he was a persistent violator and this Court must vacate that
conviction.

Further, because the district court imposed discrete sentences for Mr. Oresco's

possession and persistent violator convictions, this Court need not remand this case to the district
court for a new sentencing hearing. Instead, it should vacate Mr. Oresco's persistent violator
enhancement and sentence, and remand this case to the district court with an order that it acquit
Mr. Gresco of that charge.

Statement of the Facts and Course of Proceedings
The State alleged that Mr. Gresco committed aggravated battery by stabbing an
acquaintance, and that he did so with a deadly weapon; that he possessed methamphetamine
residue in a pipe found in Mr. Oresco's backpack (R., pp.73-75); 1 and that he was a persistent
violator under LC. § 19-2514 because he had been "convicted of the following felonies:"
I

That on the 9th day of December, 2009, said JONATHAN ADAM
GRESCO, was found guilty of the charge of Burglary, Idaho Code 18-1401, in the
District Court of the Sixth Judicial District of the State of Idaho, in and for the
County of Bannock, in Case No. CR-2009-15294-FE. Said offense constituting a

1

The district court dismissed an unlawful entry charge before trial. (R., pp.238-248.)

1

felony under the laws of the State of Idaho. As evidenced by the Minute Entry
and Order dated the 16th day ofFebruary, 2010.
II

That on the 31st day of March, 2014, said JONATHAN ADAM
ORESCO, was found guilty of the charge of Assault or Battery upon Certain
Personnel, Idaho Code 18-915, in the District Court of the Seventh Judicial
District of the State of Idaho, in and for the County of Bonneville, in Case No.
CR-2012-6580-FE. Said offense constituting a felony under the laws of the State
of Idaho. As evidenced by the Minute Entry and Order dated the 2nd day of
April, 2014.
(R., pp.76-77).
In the first phase of Mr. Oresco's trial, the jury found him not guilty of aggravated
battery, but found him guilty of possessing methamphetamine. (R., pp.606-07.) The district
court then explained that the jury had to "consider whether the defendant ha[d] been previously
convicted of two felony offenses" as alleged in the information. (Tr., p.1226, L.11-p.1227, L.3.)
The State gave a brief opening statement, then called Officer Sampson to the stand. (Tr., p.1227,
L.19-p.1229, L.3.) The State introduced two exhibits through Officer Sampson-Exhibit 29, a
minute entry and order convicting Mr. Oresco of burglary in 2010, 2 and Exhibit 30, a judgment
of conviction convicting Mr. Oresco of battery on certain personnel in 2014. (Trial Exs., pp.93102.3) Although Exhibit 30 stated that the battery conviction at issue was a felony, Exhibit 30
did not make any such reference. (See id.) Officer Sampson testified that the Jonathan Adam
Oresco convicted of the prior offenses in Exhibits 29 and 30 was the same Jonathan Adam

2

The information alleged Mr. Oresco was found guilty in December 2009. (R., p.76.) Although
Mr. Oresco pled guilty in December 2009, he was not technically adjudged guilty by the district
court until February 2010. (See Trial Exs., pp.97-102.)
3 Defense counsel objected to the introduction of Exhibits 29 and 30 as untimely. (Tr., p.1236,
Ls.2-4, p.1237, L.24.) Given the abuse of discretion standard applicable to the district court's
decision to admit those exhibits, see State v. Harris, 132 Idaho 843, 846 (1999), Mr. Oresco does
not advance those objections on appeal.
2

Oresco that the jury had just found guilty of possessing methamphetamine. (Tr., p.1229, L.14p.1238, L.25.) The State and defense both rested, and then the district court instructed the jury:
Having found the defendant guilty of possession of a controlled substance,
methamphetamine, you must next consider whether the defendant has been
convicted on two prior occasions of felony offenses.
The State alleged the defendant has prior convictions as follows: In or
about the 9th day of December, 2009, the defendant was convicted of burglary,
and on or about the 31st day of March, 2014, the defendant was convicted of
assault or battery upon certain personnel.
The existence of a prior conviction must be proved beyond a reasonable
doubt and your decision must be unanimous.
(Tr., p.1240, L.18-p.1241, L.6; see also R., p.632 (jury instruction number 28, which is
consistent with I.C.J.I 1601).) The jury found Mr. Oresco guilty of being a persistent violator.
(Tr., p.1245, Ls.12-23; R., p.608.)
The district court later sentenced Mr. Oresco to serve concurrent sentences of five years,
with two of those years fixed, for possession, and twenty-five years, with five of those years
fixed, on the persistent violator enhancement. (Tr., p.1281, Ls.7-23; R., pp.662-664.)
Mr. Oresco timely appealed. (R., pp.666--77, 725-28.)

3

ISSUE
Because the jury's finding that Mr. Oresco was a persistent violator under LC.§ 19-2514 was not
supported by substantial evidence, and because the district court imposed two discrete sentences
for Mr. Oresco's possession and persistent violator convictions, must this Court vacate
Mr. Oresco' s persistent violator conviction and sentence and remand this case to the district
court to enter a judgment of acquittal on that charge?

4

ARGUMENT
Because The Jury's Finding That Mr. Oresco Was A Persistent Violator Under LC. § 19-2514
Was Not Supported By Substantial Evidence And Because The District Court Imposed Two
Discrete Sentences For Mr. Oresco's Possession And Persistent Violator Convictions, This Court
Must Vacate Mr. Oresco's Persistent Violator Conviction And Sentence And Remand This Case
To The District Court To Enter A Judgment Of Acquittal On That Charge
To show that Mr. Oresco was a persistent violator under LC. § 19-2514, the State had the
burden of proving that he had two prior felony convictions. The State failed, however, to provide
any evidence that Mr. Oresco's burglary conviction was a felony. Thus, the jury's verdict that
Mr. Oresco was a persistent violator is unsupported by substantial evidence, and this Court
should vacate that conviction and sentence. Further, because the district court imposed two
separate sentences for Mr. Oresco's two separate convictions-one for possession of
methamphetamine and one for the persistent violator enhancement-this Court need not remand
this case to the district court for a new sentencing hearing. Instead, it should vacate Mr. Oresco's
persistent violator enhancement and the corresponding sentence of five to twenty-five years, and
remand this case to the district court with an order that it acquit Mr. Oresco of the enhancement.

A.

Because The State Offered No Evidence That Mr. Oresco's Burglary Conviction Was A
Felony, And Thus The Jury's Finding That Mr. Oresco Was A Persistent Violator Was
Not Supported By Substantial Evidence, This Court Must Vacate That Conviction And
Sentence
According to LC. § 19-2514,
Any person convicted for the third time of the commission of a felony,
whether the previous convictions were had within the state of Idaho or were had
outside the state ofldaho, shall be considered a persistent violator oflaw, and on
such third conviction shall be sentenced to a term in the custody of the state board
of correction which term shall be for not less than five ( 5) years and said term
may extend to life.

The Court of Appeals in State v. Harris, 160 Idaho 729 (Ct. App. 2016), summarized the State's
burdens with respect to LC.§ 19-2514:

5

The former convictions relied upon to invoke the persistent violator
enhancement must be alleged in the indictment or information and be proved at
trial beyond a reasonable doubt. The state bears the burden of identifying the
defendant as the same individual identified in the prior convictions. The state also
has the burden of identifying the prior crimes as felonies. The state may satisfy
the latter burden by producing copies of judgments specifically identifying the
crimes as felonies or, if the judgments were not so specific, by offering admissible
copies of the felony statutes applicable to the crimes recited in the judgments.
Harris, 160 Idaho at 730 (internal citations omitted). "A finding of guilt will not be overturned

on appeal where there is substantial evidence upon which a reasonable trier of fact could have
found that the prosecution sustained its burden of proving the essential elements of a crime
beyond a reasonable doubt." Id.
Here, the State failed to present any evidence that Mr. Oresco's prior burglary conviction
was a felony (see Trial Exs., pp.93-102; Tr., p.1229, L.14-p.1238, L.25), and so the jury's
verdict was not supported by substantial evidence, see Harris, 160 Idaho at 730-31. The Court
of Appeals' decision in Harris, which addressed the precise issue Mr. Gresco raises in this
appeal, dictates that conclusion.
In Harris, the Court of appeals held that the jury's finding that Harris was a persistent
violator was not supported by substantial evidence because the State had only presented evidence
that one of Harris's prior convictions was a felony. Id. at 731. The State's evidence in support
of the persistent violator enhancement consisted of
three documents [showing] that Harris was previously convicted of possession of
a controlled substance, trafficking in methamphetamine, and delivery of
methamphetamine.
The documents showed that Harris's conviction for
possession of a controlled substance was a felony. However, nothing in the
documents indicated that the trafficking in methamphetamine or delivery of
methamphetamine convictions were felonies.
Id. at 730.

On appeal, Harris conceded that the State had presented evidence that he had

committed one prior felony, but argued that the State failed to present evidence that he had

6

committed a second prior felony. The Court of Appeals agreed, as the exhibits relied on by the
State did not show his trafficking or delivery convictions were felonies and the State did not
introduce the statutes governing those convictions. Id. at 731. In reaching its conclusion, the
Court rejected the State's arguments that the jury could infer that trafficking and delivery were
felonies because the exhibits showed Harris was sentenced to five years in prison for each of
those convictions and because it was told mere possession was a felony. Id. It therefore vacated
Harris' s persistent violator conviction.
Here, just as in Harris, the State failed to present any evidence that Mr. Oresco's prior
burglary conviction was a felony. Therefore, just as in Harris, the jury's finding that Mr. Oresco
was a persistent violator is unsupported by substantial evidence.

This Court must vacate

Mr. Oresco's persistent violator conviction and sentence.

B.

Because The District Court Imposed Discrete Sentences For Mr. Oresco's Possession
And Persistent Violator Convictions, This Court Need Not Remand This Case For A New
Sentencing Hearing
"[W]hen a discretionary ruling has been tainted by a legal or factual error," the Court

generally vacates the decision and remands the matter "for a new, error-free discretionary
determination by the trial court."

State v. Medrain, 143 Idaho 329, 333 (Ct. App. 2006).

Remand is not necessary, however, if "it is apparent from the record that the result would not
change . . .. " Id.

"Thus, if [the Court is] convinced, beyond a reasonable doubt, that the

persistent violator finding did not affect the sentence imposed by the district court," it will not
remand for new sentencing hearing. Id.; see also State v. Ish, 161 Idaho 823, 826 (Ct. App.
2014) (remanding for resentencing without the persistent violator enhancement because "the
district court did not clearly articulate the extent to which it affected the sentence imposed, if at
all"); State v. Clark, 132 Idaho 337, 340 (Ct. App. 1999) (remanding for resentencing without the

7

persistent violator enhancement because the district court "did not make a separate reference to
the persistent violator finding when it defined the sentence" and "a review of the transcript
reveals that the record is silent as to how the persistent violator finding was taken into account by
the district court in constructing the sentence").
Here, the district court imposed two separate sentences for the two separate
convictions-two to five years for the possession conviction and five to twenty-five years for the
persistent violator enhancement. (Tr., p.1281, Ls.7-23; R., pp.662-664.) Because the district
court made clear which portion of Mr. Oresco' s sentence was attributable to the persistent
violator enhancement and did not indicate that the persistent violator enhancement had any effect
on his sentence for possession (Tr., p.1271, L.1-p.1284, L.9), this Court need not remand for
resentencing on the possession conviction, see Medrain, 143 Idaho at 333.

CONCLUSION
Mr. Oresco respectfully requests that this Court vacate his persistent violator
enhancement and the corresponding five- to twenty-five-year sentence, and remand to the
district court with an order that it acquit Mr. Oresco of the enhancement.
DATED this 25 th day of March, 2020.

/s/ Maya P. Waldron
MAYAP. WALDRON
Deputy State Appellate Public Defender
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